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I. Introduction 
 
 As a result of a growing number of investors interested in corporate takeovers, 
bankruptcy developed as a hot spot for mergers and acquisitions in the 1990s.3  This interest in 
acquiring claims against, or acquiring control of, distressed companies has resulted in the 
creation of a large market for the trading of claims against bankruptcy debtors.4

 
 The Bankruptcy Code defines a claim broadly to include any right to payment or any 
right to an equitable remedy for breach of performance if such breach gives rise to a right to 
payment, whether or not such right to payment or equitable remedy are “reduced to judgment, 
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, 
equitable, secured, or unsecured,” or any right to an equitable remedy for breach of performance 
if such breach gives rise to a right to payment.5  The use of the term “claim” throughout the 
Bankruptcy Code contemplates that “all legal obligations of the debtor, no matter how remote or 
contingent, will be able to be dealt with in the bankruptcy case.”6  In keeping with the 
Bankruptcy Code’s broad definition of claim, the market in trading claims has generally included 
many different types of claims against debtors, including debentures, notes, and trade claims. 
 
 The most important forms of bankruptcy relief, for claims-trading purposes, are chapters 
11 and 13.  Chapter 11 permits a debtor (usually a corporation or an individual whose debts 
exceed chapter 13 debt limitations) to operate under an automatic stay while it negotiates a 
consensual plan of reorganization with its creditors.  The purpose of chapter 11 is to rehabilitate 
the debtor.  In a similar vein, chapter 13 permits an individual with regular income to keep his 
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assets and pay his creditors through a wage earner plan lasting up to five (5) years.  Creditors 
entitled to distributions or payments in a chapter 11 or 13 case will usually wait far longer to 
receive their money than they would have in a chapter 7 case, where the debtor’s nonexempt 
assets are sold by the trustee and distributed to creditors.  One of the potentially most frustrating 
parts of a chapter 11 or chapter 13 bankruptcy case is the amount of time it takes for creditors to 
see any payment for their claims against a debtor.7  Creditors of a bankrupt company are often 
more than willing to sell their claims at a discounted price in order to avoid the delay inherent in 
chapters 11 and 13 and to satisfy their need for liquidity in their own business or for other 
reasons.8

 
II. Potential Motivations to Purchase Claims 

 
When a debtor has insufficient assets to satisfy all of its liabilities, the ability to take 

control of a debtor generally belongs to a debtor’s creditors in a bankruptcy case.9  Therefore, a 
large portion of investors purchasing claims in the trading market do so in the hopes of acquiring 
enough of the claims against the debtor to gain a substantial equity stake in the post-bankruptcy, 
reorganized entity.10  These investors often take an active role in a bankruptcy case to avoid 
losing their investment as a result of a debtor’s potential proposal of a reinvestment or “non-
equity” plan of reorganization.11  There are some potential pitfalls for this type of investor.  For 
example, it is often hard for an entity that acquires claims post-petition to secure a position on a 
creditors’ committee, as creditors’ committees are most often formed at the beginning of a 
bankruptcy case.12  Second, creditors’ committee members owe fiduciary duties to the unsecured 
creditors, and as a fiduciary, committee members are entitled to confidential information.13  
Therefore, an investor that trades in the debtors’ securities must be careful to avoid a potential 
breach of fiduciary duty by serving on a committee.14
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There are other reasons to purchase claims in a bankruptcy beyond efforts to gain control 
of a debtor.  Perhaps the most obvious reason to purchase a claim is to make an easy profit.15  
The purchaser of a claim can pay a discounted price for a claim, and then enforce that claim at 
full face value in a debtor’s bankruptcy case.16  This type of investor often purchases enough 
claims in a particular class to ensure voting control over the class, specifically on half (1/2) in 
number and two-thirds (2/3) in amount of the allowed claims in the class.17

 
Other entities might purchase claims to facilitate standing as a party-in-interest in 

particular proceedings in the bankruptcy case, such as asset sales.18  This type of entity would 
likely purchase small blocks of trade debt.19

 
Both entities that purchase claims to increase their return and those that purchase claims 

to ensure standing must be careful to complete appropriate due diligence to uncover any potential 
problems with the claims purchased.20  Claims can be subject to “disallowance, subordination, or 
reduction based on the existence of an avoidable transfer.”21  Examples of red flag claims 
include, among others: (i) claims that are not included on a debtor’s schedules or that are listed 
as disputed, contingent or unliquidated; (ii) claims held by an entity that committed misconduct 
related to or unrelated to the claim22; (iii) claims held by an entity that received an avoidable pre-
petition transfer for the debtor; and (iv) “protective” rejection-damages claims based on an 
executory contract.23

 
III. Regulation of Claims Trading 
 

Before the 1991 Amendments to Federal Rule of Civil Procedure 3001(e), which governs 
the assignments of claims, courts routinely established procedures for determining whether a 
claims trade should be honored, despite the fact that Rule 3001(e) seemed to only give courts the 
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ministerial responsibility to record transfers.24  As the Advisory Committee note makes clear, the 
1991 Amendments to Rule 3001(e) intended to reject the courts attempts to regulate claims 
trading and make clear that a court’s responsibility is limited to simply determining disputes 
raised by the parties themselves.25   

 
The current version of Rule 3001(e) provides: 

 
(e) Transferred Claim 

 
(1) Transfer of Claim Other Than for Security Before Proof Filed.  If a 

claim has been transferred other than for security before proof of the claim has 
been filed, the proof of claim may be filed only by the transferee or an indenture 
trustee. 

 
(2) Transfer of Claim Other Than for Security After Proof Filed.  If a 

claim other than one based on a publicly traded note, bond, or debenture has been 
transferred other than for security after the proof of claim has been filed, evidence 
of the transfer shall be filed by the transferee.  The clerk shall immediately notify 
the alleged transferor by mail of the filing of the evidence of transfer and that 
objection thereto, if any, must be filed within 20 days of the mailing of the notice 
or within any additional time allowed by the court.  If the alleged transferor files a 
timely objection and the court finds, after notice and a hearing, that the claim has 
been transferred other than for security, it shall enter an order substituting the 
transferee for the transferor.  If a timely objection is not filed by the alleged 
transferor, the transferee shall be substituted for the transferor. 

 
(3) Transfer of Claim for Security Before Proof Filed.  If a claim other 

than one based on a publicly traded note, bond, or debenture has been transferred 
for security before proof of the claim has been filed, the transferor or transferee or 
both may file a proof of claim for the full amount.  The proof shall be supported 
by a statement setting forth the terms of the transfer.  If either the transferor or the 
transferee files a proof of claim, the clerk shall immediately notify the other by 
mail of the right to join in the filed claim.  If both transferor and transferee file 
proofs of the same claim, the proofs shall be consolidated.  If the transferor or 
transferee does not file an agreement regarding its relative rights respecting voting 
of the claim, payment of dividends thereon, or participation in the administration 
of the estate, on motion by a party in interest and after notice and a hearing, the 
court shall enter such orders respecting these matters as may be appropriate.   

 
(4) Transfer of Claim for Security After Proof Filed.  If a claim other than 

one based on a publicly traded note, bond, or debenture has been transferred for 
security after the proof of claim has been filed, evidence of the terms of the 
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transfer shall be filed by the transferee.  The clerk shall immediately notify the 
alleged transferor by mail of the filing of the evidence of transfer and that 
objection thereto, if any, must be filed within 20 days of the mailing of the notice 
or within any additional time allowed by the court.  If a timely objection is filed 
by the alleged transferor, the court, after notice and a hearing, shall determine 
whether the claim has been transferred for security.  If the transferor or transferee 
does not file an agreement regarding its relative rights respecting voting of the 
claim, payment of dividends thereon, or participation in the administration of the 
estate, on motion by a party in interest and after notice and a hearing, the court 
shall enter such orders respecting these matters as may be appropriate. 

 
(5) Service of Objection or Motion; Notice of Hearing.  A copy of an 

objection filed pursuant to paragraph (2) or (4) or a motion filed pursuant to 
paragraph (3) or (4) of this subdivision together with a notice of a hearing shall be 
mailed or otherwise delivered to the transferor or transferee, whichever is 
appropriate, at least 30 days prior to the hearing.26

 
Under the amended Rule, only the transferor has standing to object to the transfer of the 

claim.  If that entity files no objection, the transfer will automatically be noted “without the need 
for court approval.”  Third parties, i.e. the debtor, and other creditors are intended to be barred 
from delaying court approval of the transfer of the claim.  The amendment deletes the 
requirement that terms of the transfer be set forth if the transfer is made after proof is filed.  In 
this respect all transfers are treated similarly to transfers of publicly traded debt securities, and 
Rule 3001(e) seemingly helps to promote the market for claims trading and avoid the potential 
chill that judicial regulation could create.27

 
IV. Hot Topics in Claims Trading 
 

A. Tax Implications in Chapter 11 – Net Operating Losses 
 

A chapter 11 debtor corporation is likely to have accumulated large net operating losses, 
or NOLs, from losses suffered in the years prior to filing for bankruptcy.28  These NOLs permit a 
debtor to earn future income largely free of income tax.29  A chapter 11 debtor may run into 
complications under federal income tax law in utilizing its NOLs, because a chapter 11 plan of 
reorganization often results in a change of ownership of the debtor’s stock. 

 
Tax law imposes restrictions on the use of NOLs by a corporation after a transaction or 

series of transactions that result in a fifty (50) percent change in the ownership of that 
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corporation’s stock over a three(3)-year period, known as an “ownership change.”30  Section 382 
of the Internal Revenue Code provides that upon an ownership change, a debtor may use only a 
specified fraction of its NOL carryforwards to shelter income in any given year.31  However, to 
protect chapter 11 bankruptcy debtors from what could be a severe sanction, Congress created a 
special exemption to section 382, which provides that as long as enough of the stock after the 
ownership change is owned by creditors that have held claims for at least eighteen (18) months 
prior to the filing of the bankruptcy petition,32 and there is not another ownership change within 
the two (2) years following the bankruptcy reorganization, the debtor will not be limited in the 
use of its NOLs by the general provisions of section 382.33

 
Clearly, claims trading can jeopardize a debtor in bankruptcy’s ability to preserve its 

NOLs under section 382(l)(5), and the use of NOLs can be critical to a debtor’s successful 
reorganization.34  As a commentator explained: 

 
A postpetition investor who is purchasing claims for the purpose of acquiring 
control in the reorganization would, if successful, virtually preclude a debtor 
corporation from using the IRC section 382(l)(5) exception.  Accordingly, by its 
very purchase, such an investor may be destroying a large part of the value of the 
corporation which he seeks to control.35   
 
In an attempt to preserve its NOLs, a debtor may request limitations on claims trading for 

their large debtholders.  Courts are often willing to establish procedures to monitor ownership 
changes in a case or to issue claims-trading injunctions to protect a debtor’s NOL 
carryforwards.36

 
On July 22, 1991, Ames Department Stores, a chapter 11 debtor, moved for, and was 

granted, an order subjecting all claims trading, other than publicly-traded debt securities, to a 
procedure which gave the debtor an opportunity to have notice of and an opportunity to object to 
each trade.37  On September 24, 1991, Pam Am Corporation sought an order regulating all 
claims trading, including trading on public markets.38  Pam Am Corporation received its order, 
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although there were no substantive objections, and despite the fact that Federal Rule of 
Bankruptcy Procedure 3001(e)(2) specifically exempts publicly traded bonds, notes, and 
debentures from its scope.39

 
Subsequently, in In re First Merchants Acceptance Corp.,40 the debtor filed a motion to 

establish notification and approval procedures for the sale of certain unsecured claims and equity 
interests.41 The debtor requested notice of any transfers of certain claims and an opportunity to 
object to trades that placed the debtor’s NOLs in jeopardy.42  The court granted the debtor’s 
motion providing the debtor thirty (30) days to object to a proposed transfer after receiving 
notice of the transfer, and the transfer would not be effective until approved by order of the 
court.43

 
 The authority for these attempts is based on In re Prudential Lines, Inc.’s holding that 
NOLs are property of a debtor’s estate, and acts to destroy NOLs violate the automatic stay.44  In 
re Prudential Lines provides that the bankruptcy courts have the power to enjoin a parent 
company from taking a fatal deduction under both the automatic stay in section 362(a) of the 
Bankruptcy Code and the bankruptcy courts’ equitable powers under section 105 of the 
Bankruptcy Code.45

 
B. Purchased Votes Cast in Bad Faith – 11 U.S.C. § 1126(e) 

 
The fundamental purpose of bankruptcy law is to ensure that similarly situated creditors 

are treated equally.46  At certain times, claims trading can threaten this principal.  One 
commentator explained: 
 

The fundamental tenant of bankruptcy law may be violated when a claims 
purchaser intends to obtain control over the debtor.  Any purchaser of claims who 
wishes to obtain control of the debtor clearly intends to vote those claims in order 
to obtain such control.  This self-interest will motivate the claimant to attempt to 
provide less value to other claimants in order to increase the value of the 
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ownership interest it will obtain after the plan of reorganization is effected.  To 
ignore the intent of this type of claim buyer when assessing the impact of its 
conduct on the tenet of equality of treatment is naive47

 
Some investors vote to block a particular plan of reorganization with purchased claims to 

try and ensure a chance to structure their own reorganization plan.48  As one commentator 
explained, “[i]t is one thing to acquire a blocking position.  It is another to exercise it.”49  Section 
1126(e) of the Bankruptcy Code allows the disqualification of any vote not cast in good faith.50  
Although neither section 1126(e), nor its legislative history, specifically address blocking votes, 
the history of how section 1126(e) has been applied by the courts supports its application in these 
cases.51

 
Several courts have utilized section 1126(e) for the purpose of preventing claims traders 

from manipulating the plan process.52  Generally, in these cases, bad faith will not be found 
where a creditor votes against a plan that the creditor does not believe is in the best interests of 
its class, but will be found where the creditor vote against a plan to extort more favorable terms 
for itself or to propose a competing plan designed to result in the acquisition of the debtor.53

 
In In re Allegheny International, Inc.,54 the bankruptcy court granted a debtor’s motion 

under section 1126(e) to designate and disqualify votes of the claims and interests of Japonica 
Partners.55  The debtor explained to the court that Japonica Partners had purchased “only enough 
claims . . . [to obtain] a blocking position in the two highest classes which were impaired, 
ensuring that the debtor could not confirm its plan of reorganization.”56  The court determined 
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that Japonica Partners had an ulterior purpose in purchasing votes, to assert veto control over the 
plan process and determined that these actions were in bad faith.  The court designated Japonica 
Partners’ votes pursuant to section 1126(e).57

 
Similarly, in In re MacLeod,58 a debtor brought motion requesting that named individuals 

be designated as persons whose rejection of the debtor’s chapter 11 plan was not in good faith.59 
The bankruptcy court held that the rejection of debtor's plan was “not in good faith, but rather 
was for the ulterior purpose of destroying or injuring [the] debtor in its business so that the 
interests of the competing business with which the named individuals were associated, could be 
further.”60  Therefore, the court designated the named individuals’ votes. 

 
It is clear that, under appropriate circumstances, courts are willing to designate votes for 

bad faith.  However, at least one commentator has suggested that the designation of votes for bad 
faith is, at best, a partial solution.61  The commentator explains: 

 
Disqualification of votes after solicitation, balloting, and a contested confirmation 
hearing is inherently retrospective.  By the time the votes are designated and the 
outcome of the hearing known, the parties have already incurred the costs of 
inhibited cooperation throughout the case.  In addition, the bankruptcy investor’s 
entry forces the parties to reinvest in new relationships and to incur the costs of 
ultimately unsuccessful negotiations that precede the contested confirmation.  
Finally, the parties – including the bankruptcy investor – are forced to expend 
scare resources on a confirmation fight that is ultimately mooted by the 
designation of votes.  But this is not the most efficient way to preserve the 
integrity of the confirmation process.  . . .  [T]his retrospective remedy does 
nothing to avoid or recover the costs actually incurred as a result of claims 
trading.62

 
Ultimately, perhaps equitable relief may be more effective to avoid the potentially 

adverse effects of claims trading on the confirmation process and its costs to third-parties.63
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C. Equitable Subordination – In re Enron 
 

“Investors purchase claims and interests in bankrupt corporations relying on a basic legal 
principle: a claim or interest in the hands of a purchaser has the same rights and disabilities as it 
did in the hands of the original claimant or shareholder.”64  When considering this principle 
alone, one would conclude that if a claim in the hands of its original owner would be subject to 
equitable subordination under section 510(c) of the Bankruptcy Code65, that same claim would 
be subject to disability as equitably subordinated in the hands of a subsequent purchaser or 
assignee. 
 

As a result of this principle, and prior to the recent developments in In re Enron, many 
post-petition investors in illiquid trade claims or bank claims attempted to protect themselves by 
requiring certain specific representations, warranties, and indemnities from selling creditors.66  
The post-petition investor is often negotiating for protection from damages or loss caused by 
potential legal weaknesses in the claim, including the potential for equitable subordination.67  
The failure to agree on these representations, warranties, and indemnities had destroyed a large 
number of deals, despite agreement on economic terms.68  After the bankruptcy court decision, 
these protections seemed more important than ever before. 
 

In the In re Enron bankruptcy case, the bankruptcy court, in several widely publicized 
decisions rejected several arguments made by claims traders in support of their argument that 
their claims should not be equitably subordinated to other creditors’ claims.  In a nutshell, these 
rulings arose out of a suit by Enron against distressed-debt traders who acquired bank-facility 
claims from banks that allegedly committed inequitable conduct or received avoidable transfers 
in connection with transactions unrelated to the credit facility.  Certain of those traders filed 
motions to dismiss, arguing that their claims were not subject to subordination or disallowance 
because the traders did not act inequitably or receive avoidable transfers.  The bankruptcy court 
determined that equitable subordination travels with a claim,69 and that a claim may be 
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disallowed based on the conduct of a transferor even when a transferee did not engage in 
misconduct and did not know of the transferor’s misconduct.70

 
The bankruptcy court decision caused ripples throughout the claims trading world.  A 

good example of the impact of the decision was seen in the Refco Group Ltd., LLC (“Refco”) 
bankruptcy.  Prior to Refco’s bankruptcy, Refco debt was widely traded.  In the months leading 
up to Refco’s bankruptcy, rumors began to circulate regarding one of Refco’s primary lenders, 
and a holder of a substantial amount of Refco debt, and post-petition Refco’s creditors filed suit 
against the lender.  In light of the In re Enron bankruptcy court decision, trading in claims that 
had been held by this lender virtually ceased and trading in all other Refco debt significantly 
decreased.71

 
The District Court for the Southern District of New York granted the right to appeal the 

bankruptcy court’s decisions, and on August 27, 2007, the district court issued its ruling 
overturning the bankruptcy court’s ruling on equitable subordination and claims disallowance.72  
The district court ruling proposes to provide protection to good-faith “purchasers” of claims in 
bankruptcy cases, but the ruling also leaves several pitfalls for those unwary of the details. 

 
According to the district court, while some priorities become fixed and immutable on the 

petition date, claims of equitable subordination and disallowance do not.  Equitable 
subordination under section 510(c) is not fixed as of the bankruptcy petition date because the 
remedy (a) requires court action; (b) is permissive, not mandatory; (c) may be based on post-
petition conduct; and (d) is not available to creditors who have suffered no injury, so creditors 
who acquired their claims post-petition, after the alleged misconduct, may not be entitled to the 
remedy. 

 
Similarly, according to the district court, claim disallowance under section 502(d) is not 

fixed as of the petition date because (a) again, court action is required; (b) disallowance is 
contingent on the refusal or failure to return the recipient’s avoidable transfer; and (c) 
disallowance could be premised upon receipt of an unauthorized postpetition transfer under 
Bankruptcy Code section 549. 

 
Next, the district court concluded that equitable subordination under section 510(c) and 

disallowance under section 502(d) are personal disabilities.  Congress intended equitable 
subordination to be specific to the individual who acted inequitably.  “Congress did not intend 
510(c) to be applied to the transferee of the claim—who has not acted inequitably—merely 
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because that claim was transferred, directly or indirectly, by a bad actor.”  Likewise, the plain 
language of section 502(d) focuses on the claimant rather than the claim, and the purpose of 
section 502(d) is to coerce the return of assets obtained by an avoidable transfer.  The purpose 
would not be served where the claimant never received the avoidable transfer.   

 
The court reasoned that because subordination and disallowance are both personal 

disabilities of the seller, the determination of whether a transferred claim would be equitably 
subordinated or disallowed depends on whether the transferee received the claim by way of sale, 
or by assignment.  According to the district court, “[s]ales and assignments can have very 
different consequences for the transferee.”  The assignee stands in the shoes of the assignor and 
is subject “to all equities against the assignor.”  The “assignee of a claim takes with it whatever 
limitations it had in the hands of the assignor” because “an assignor cannot give more than he 
has.”  On the other hand, the principles of assignment law do not apply to sales.  The purchaser 
does not stand in the shoes of the seller and may, under certain circumstances (such as when the 
purchaser is a holder in due course), obtain more than the transferor had.   

 
To the district court, this distinction was especially important in the distressed debt 

market, where, it stated, sellers are often anonymous and purchasers have no way of knowing 
whether that seller has acted inequitably and no amount of due diligence would reveal the 
information.  In contrast, the court stated that parties to “true assignments” can easily contract 
around the risk of equitable subordination by executing indemnity agreements.  The district court 
therefore remanded the case back to the bankruptcy court so it could determine, among other 
things, whether the transfer in question was a sale or an assignment. 

 
While the court’s analysis should protect good-faith purchasers without knowledge of a 

seller’s inequitable conduct73, other purchasers may not be so fortunate:  “Indeed, purchasers of 
claims with actual notice of the inequitable conduct of the seller may be subject to equitable 
subordination based on their own misconduct.”  The district court gives little guidance on what 
level of knowledge is sufficient to constitute misconduct.  The impact of this lack of direction 
will be increased litigation, especially since the factual nature of the inquiry will eliminate the 
availability of pre-trial summary resolution. 

 
In the future, bankruptcy courts will also have to grapple with the question of whether a 

transfer is a sale or a “true assignment.”  The district court does not directly address what is 
required for a true assignment or a sale, but the court suggests the following potentially 
distinguishing factors:  (i) whether there is a fully negotiated contract containing representations, 
warranties and/or indemnities provided by the assignor, or instead whether there is a plain-
vanilla agreement without such bells and whistles; (ii) whether there is an anonymous seller and 
a purchaser who has no opportunity to conduct due diligence, or instead whether there are face-
to-face negotiations and lots of due diligence; and (iii) whether there is a potentially insolvent or 
financially troubled assignor.  It is unclear whether any of these factors are controlling, whether 
there are other factors, or what the outcome would be if a transfer was a hybrid of a sale and a 
“true” assignment. 

                                                 
73 At least one commentator, however, questions whether a bankruptcy claim can ever be purchased “in good faith.”  
See Levitin, supra n.7, at 141-48. 
 



 
As mentioned above, post-petition investors have been very diligent in attempting to 

negotiate for protections from the risk of equitable subordination.  A reasoned reading of the 
district court’s opinion, however, suggests that this act of negotiation and due diligence may 
cease to be a characteristic of claims that could potentially be equitably subordinated, and instead 
become part of the cause of such equitable subordination.  There is no doubt that the standard 
practices and forms used to trade post-petition claims will be modified in an attempt to adapt to 
the district court’s decision, the issue of substance over form will continue to be litigated. 

 
Finally, even if there is a true assignment, the district court suggests that the assignee still 

might take the claim free of the seller’s personal disabilities under certain circumstances, such as 
when the assignee is a holder in due course or when controlling state law provides the doctrine of 
third-party latent equities.  Here again, the need for a knowledge based inquiry will increase 
litigation. 

 
In short, the district court opinion provides protection to good-faith “purchasers” of 

claims in bankruptcy cases, but is less than clear regarding what constitutes a protected 
transaction.  The only sure outcome of the district court’s decision will be an increase in 
litigation. 

 
D. Bankruptcy Rule 2019 Disclosure Issues 

 
Federal Rule of Bankruptcy Procedure 2019 provides that in a chapter 9 or 11 case under 

the Bankruptcy Code, an entity or committee that represents more than one creditor or security 
holder must file a verified statement with the court making certain disclosures.74  These 
disclosures include information that is often considered confidential by claims traders, including 
the time each committee member’s claims were acquired, the amount paid for the claims, and 
any subsequent sales or dispositions of the claims.75

 
Investors in distressed claims often form unofficial or ad hoc committees in chapter 11 

bankruptcy cases.76  Customarily, counsel for these ad hoc committees files a disclosure 
identifying its members and the aggregate holdings of the committee, but not individual holdings 
or trading histories.77  In In re Northwest Airlines Corp.,78 however, the United States 
Bankruptcy Court for the Southern District of New York held that an unofficial committee 

                                                 
74 Wallander & Huff, supra n.53, at 14 
 
75 Id. 
 
76 Evan D. Flaschen & Kurt A. Mayer, Bankruptcy Rule 2019 and the Unwarranted Attach of Hedge Funds, ABI 
Journal pg. 16 (Sept. 2007). 
 
77 Id. 
 
78 In re Northwest Airlines Corp., 363 B.R. 701 (Bankr. S.D.N.Y. 2007). 
 



comprised of a group of hedge funds was required to make the full required disclosures under 
Rule 2019.79

 
The potential that members of ad hoc committees would be required to make the 

disclosures required by Rule 2019 “is the anathema to hedge funds, as the disclosure of detailed 
trading histories could reveal the proprietary and highly confidential methodologies of their 
investment strategies.”80

  
The only other bankruptcy court to consider the issue of Rule 2019 disclosure as to an ad 

hoc committee, however, disagreed with the Northwest Airlines court.  In In re Scotia Dev., 
LLC,81 the Bankruptcy Court for the Southern District of Texas declined to force an unofficial 
committee of noteholders to make Rule 2019 disclosures.82

 
At the heart of the disagreement between these two courts is interpretation of the terms 

“committee” and “entity” as used in Rule 2019.83  The Scotia court concluded that the term 
“committee” in Rule 2019 “does not include informal grounds that do not purport to represent 
anyone other than themselves.”84  The Northwest court, on the other hand, concluded that Rule 
2019 “applies to any collective action where the committee seeks to be ‘taken seriously’ in the 
bankruptcy process.”85

 
In light of this complete disagreement between the courts over the requirements of Rule 

2019, claim holders should consider the potential impact such disclosures might have when 
purchasing claims.86

 
 
 

                                                 
79 Id. at 703-04. 
 
80 Flaschen & Mayer, supra n.76, at 16. 
 
81 In re Scotia Dev., LLC, Case No. 07-20027, Docket No. 659 (Bankr. S.D.Tex 2007). 
 
82 Id. 
 
83 Flaschen & Mayer, supra n.76, at 16.   
 
84 Id. at 16, 46. 
 
85 Id. at 16. 
 
86 Wallander & Huff, supra n.53, at 14. 


