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Statutory Context
• Superfund created a new paradigm for 

environmental laws, imposing liability based 
on a nexus to contamination rather than on a 
violation of law

• Superfund liability for costs of investigation 
and remediation is:
•• strict
•• retroactive
•• unlimited
•• generally joint and several
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Statutory Context (cont’d)

To establish liability, a plaintiff must show that: 
• there has been a release or threatened release of a 

hazardous substance 
• from a facility
• the plaintiff has incurred response costs
• the costs were necessary and consistent with the National 

Contingency Plan*
• the defendant is a potentially responsible party or PRP

*where plaintiff is not the government
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Statutory Context (cont’d)
PRPs include:
• Present owners and operators
• Owners and operators at the time of 

disposal
• Arrangers
• Transporters who selected the site
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Statutory Context (cont’d)
• Under §113(f), PRPs who have paid more 

than their fair share may seek contribution:
– during or following a civil enforcement action
– following a settlement resolving that person’s 

CERCLA liability to US or a state.
• Liability is several; burden of proof is on 

plaintiff.
• Statute of limitations is 3 years.
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Statutory Context (cont’d)
• Under §107(a)(4)(B), PRPs who have 

voluntarily incurred cleanup costs may 
seek cost recovery.

• Liability presumably -- and generally --
is joint and several

• Statute of limitations is 6 years.
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Statutory Context (cont’d)

• If liability is joint and several, the 
defendant is liable for orphan shares.

• If liability is several, the defendant is liable 
only for its share, based on proof it 
provides in defense or on proof plaintiff 
provides in a 113 contribution action.
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BNSF - Facts
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BNSF – Facts (cont’d)
• In 1960, Brown & Bryant, Inc. (B&B) began 

operating an agricultural chemical distribution 
business, purchasing pesticides from, among 
others, Shell.

• Original property was 3.8 acres.
• In 1975, B&B expanded operations on to a .9 

acre parcel owned by BNSF and Union Pacific.
• Operations resulted in soil and ground water 

contamination.
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BNSF – Facts (cont’d)
• In 1989, B&B became insolvent and site 

was added to the NPL.
• In 1991, EPA ordered railroads to 

remediate.
• 1992, Railroads sued B&B.
• In 1996, that lawsuit was consolidated with 

actions by governments against Railroads 
and Shell.
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BNSF -- Case History
• District Court

– Apportionment appropriate
– Adequate showing for apportionment
– Shell liable as arranger

• Court of Appeals
– Apportionment appropriate
– Adequate showing for apportionment not made
– Shell liable as arranger

• Supreme Court
– Apportionment appropriate
– Adequate showing for apportionment made
– Shell not liable as arranger
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BNSF Decision
• Citing Chem-Dyne, which relied on 

common law and Restatement (Second) of 
Torts, §433A, the Court explained there 
were exceptions to general rule of joint 
and several liability.

• Court held defendant could limit exposure 
to several liability if it could show either 
distinct harms or a reasonable basis for 
apportioning a single harm.



© 2010 Haynes and Boone, LLP

BNSF Decision (cont’d)
• In finding a reasonable basis existed, Court noted 

divisibility could be established, if there were adequate 
information, based on “volumetric, chronological, or other 
types of evidence, including geographical 
considerations.”

• Even though district court had included a 50% factor for 
calculation errors and even in the absence of detailed 
records and precise calculations, Court held 
apportionment appropriate.

• Court upheld apportionment (9% to railroads) based on 
relative contributions, impacted areas, and periods of 
time of conduct and ownership.
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Marathon Battery
• Successive owners of battery 

manufacturing facility, with increasingly 
more effective water pollution controls 
over time.

• Water discharge contributions and air 
emissions depositions could be calculated.

• EPA issued NBAR, which became basis of 
settlement.
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Bell Petroleum
• Was the key case before BNSF.
• Established principle for apportioning 

liability.
• Apportionment possible because there 

were successive owners.
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BNSF Progeny
• ITT Corp. v. Borg Warner
• Evansville Greenway and Remediation Trust v. 

Southern Indiana Gas and Electric Co., Inc.
• Appleton Papers, Inc. v. George A. Whiting 

Paper Co.
• United States v. Saporito
• Reichhold v. U.S. Metals Refining Co.
• United States v. Iron Mountain Mining, Inc.
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*Based on In re Bell Petroleum Services, Inc., 3 F.3d 889 (5th Cir. 1993).

Analysis of PRP Liability*
Apportionment/Allocation

© 2007 JCivins

Should damages for harm be apportioned among multiple causes?
A Question of Law

Are there distinct harms? Is there a reasonable basis for determining 
the contribution of each cause?

E.g., succeeding factory owners’
discharges into stream

E.g., multiple factory owners’
simultaneous discharges into stream

Yes No

Liability is several Liability is joint and several

How is liability to be apportioned?
A Question of Fact

Determine Each Party’s Contribution to Harm Apply Other Equitable Considerations 

Ability to Distinguish 
Contribution

Amount of 
Waste

Toxicity of 
Waste

Degree of 
Involvement Degree of Care Degree of Cooperation 

with the Government

How is liability to be allocated?
A Question of Fact

Apply Gore Factors
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BNSF – Companion Case
• Shell had sold pesticide to B&B and knew 

B&B was having releases.
• Shell was not liable as an arranger PRP 

based on mere knowledge of spills.
• Shell was not a party to apportionment 

and government was stuck with 91% of 
costs, with the railroads being responsible 
for 9%.
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Hierarchical Approach to Defending 
Superfund Cases

• BNSF addressed:
– who is a PRP
– when is liability several

• Other elements include:
– availability of defenses
– equitable allocation
– consistency/inconsistency with NCP
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Superfund DefensesSuperfund Defenses

1 “had reason to know”
2 For ILO, not required.
3 For ILO, not explicitly required.

§107(b)

Act of 
God

Act of 
War

Act of 
Third 
Party

Release solely
attributable to

Exercised 
due care with 

respect to 
hazardous 
substances

Took precautions 
against foreseeable acts 

(and consequences) 
of third parties

Cooperate 
and provide assistance 
and access to person 
authorized to conduct 

response

Provide required 
notices with respect 

to the discovery 
of hazardous 
substances3

Take
reasonable 

steps with respect 
to hazardous substances 
on property to stop and 

prevent releases and 
prevent or limit 

exposure

Comply with 
land use restrictions 

and not impede 
institutional 

control

Comply with 
information requests 

and subpoenas 
of EPA3

Made 
“all appropriate 

inquiry 
(AAI)”1

Continuing 
Obligations

§101(35) 
Innocent 

Landowner 
(“ILO”)

Government 
(Involuntary 
Transfer or 

Eminent Domain)

Inheritor

Innocent 
Purchaser

§107(q) 
Contiguous 
Landowner

Property is 
contiguous to 

source

Did not cause,
contribute, or consent 

to release

Did not
know of

contamination

§101(40), 107(r) 
Bona Fide 

Prospective 
Purchaser (or 

its tenant)

Acquired 
property after 

1/11/02

Disposal 
occurred prior to 

acquisition

Has no 
affiliation with a 

liable party2

If act 
occurs in 

connection with 
contractual 
relationship

Common 
Elements

Threshold 
Criteria

Acquired
property after

disposal

© 2004 JCivins
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A Hierarchical Approach to Defending Superfund Cases

∆ is not a PRP

The cost is inconsistent with NCP*

Apply Gore and Other 
Equitable Factors

∆ is entitled to traditional 
CERCLA Defenses*

∆ is severally liable*

∆ is entitled to 
transactional  

CERCLA Defenses*

∆ is jointly and severally responsible but should be 
allocated only a portion of the liability*

Not arranger, e.g., Shell

Not owner/operator, e.g., Best Foods

Not transporter

Act of God

Act of War

Act of Third Party

No Contractual
Relationship Due Care Reasonable

Precaution

There are distinct harms There is a single harm but a 
reasonable basis  for apportionment

*Burden of proof on ∆
© 2010 JCivins
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Conclusions
• The potential for liability to be several even for 

single harm is confirmed.
• Several liability will arise only in unique 

circumstances.
• Threshold for establishing basis for several 

liability is lowered.
• BNSF holdings help flesh out a hierarchical 

approach for defending Superfund cases.
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